. Dear Sirs

B o ¢
e OMMUNICATION 15 TO BE CONSTRUED A% A DEFPARTMENTAL CP1NION LNl FEE APPBAYE - o ol & e — et e s
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Hon. Charley Lookhart
State Treasurer
Austin, Texas

Opinion No. 0=-4133
Re: Whegher-oyr\not a stamp
tax _under Art.\7047e,
Ve As Cu-8.,; 02h bo:
charged ro'lr@nording a
/" }en instrument sesuring
an\obligation payéble at
ixed smount per month
the 1ife of a
person.

Your letten/ aaking what, ambunt of stamps, it any,
should be required % ¥ a_CQounty Clerk ona contraot lien in-
strument secnring/an dhtednsas dedgribed by you, as a pre-
requisite to recordirfg said \1nétrummnt. was duly received,

k- The indebtedness gec ed by aid\ jen 1s desoribed by you as
gxfollowax . ut\\;h&‘

¢ o The btedneas ssoured 18 the sum of
$L50 ﬁD €{? month bayable to two parties so long as
arties may livayaﬁd to the survivor thersof
@o long as aaia suryivor shell live with $15,000.00
additional ¢ be\paid on or before two years from
ths death orﬁt urvivor, same being paid to the
legal regfefzﬁﬁn ive of said survivor,

"Ons of*the parties is dead. The survivor is a wo-
nan approximately fifty-seven years of age., It im
my understanding that her life expectanoy according
to the Ameriocen Experience Table of Mortality is
approximately sixteen years, Of oourse, she may
live longer or she may die prior to that dete. The
215,000,00 note bears no interest,."
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: The statute involved in this question 1s Article
. 7C47e, Vernon's Annotated Revised Civil Statutes of Texas,
tie pertinent perta of which read es follows:

"(a) Except as herein othsrwise provided there
is hersby levied and assessed a tax of Ten (10¢) Cents
on each One Eundred (3$100.00) Dollars or fraetion
thereof, over the first Two Hundred (5200.00) Dollars,
on all notes and obligations secured dy chattel mort-
sage, deed of trust, mechanie's llen contract, vendor's
lien, conditicnal sales ocontraoct and all inatruments of
& gimilar nature whieh are filed or recorded in the of-
fice of the County Clerik under ths Registration Laws of
this S5tate; provided thet no tax shall be levied on
instruments securing am amount of Two BHundred (3200.00)
Dollars, or less. After the effeotive date of this Act,
axoept as hereinafter provided, no such instruxment shall
te filed or recorded by any County Clork in this State
until there has been affixed to such instrument stamps
in accordanoce with the provisions of this section; pro-~
viding further that should the instrument filed in the
office of the County Clerk be security of an obligation
thet has property pledged as security in a 3tate or
otates other than Texas, the tax shall be baesed upon the
reasonable cash value of all property pledged in Texas
in the proporsion.that seid property in Texas bheara to
the total value of the property securing the obligetion;
and, providing further that, exnept as to renewals or
extensione of acorued interest, the provisiona cof ¢this
sectlon shall not epyly to instruments given in re-
newal or extensions of instruments theretofore stampsd
under the provisions of this Aet or the one amended
heredby, and shell not spply to instruments given in
the refunding of exlsting bonds or obligatlons where
the preceding instrument of security wes stamped in
accordance with this Ast or the one smended hereby;
provided further that the tox levied in this 4Act shell
apply to only ons instrument, the one of the greatest
denomination, where several instrunents are contempo-
ranesously executed %o secure one obligetioni anéd pro-
vided further that when once stamped :ss-provided
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Frerein, &n instrument may be recorded in any number
of counties in this .Ltste without again being so
ztanped., This section ehall not epply 10 instrunments,
notes, or othar otligations teken by or on behalf of
the United States or of the State of Texes, or sny

nnrﬂnratn soenar ap lnatﬁnmnntnl‘ltv of tha Inited
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~A:.zat:a:s. or of the State of Texss in carrying out a
sovernmental purpose as expressed in any st of the
Congreas of the United States or of the legislature :
of the itate of Texas, nor shall the provisiocns of !
thiz seotion zpply to obllgations or instrumentas se ;
cured by liens on crops amd farm or agricultural
products, or to liveatock or farm 1mp1cmﬁnts, or an
abatraet of Jjudgment.

*If the smount seoured by cn instrugment is not
expressed thereln, or if any part of the gecurity de-
seribed in any auch instrument appears to be located
without the Jtete of Texes, the County Clerk shall
require proof bty sritten affidsvits of such feots ss
wuay bhe necessary ta detormine the amount of the tsax
dne,
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"(b] Paymeat of the tax ss hereby levied shall bte
evidenced by affixing the stamps herein provided for,
to 8ll instruments inocluded within the provisions of
the Jot, and it shall he the duty of the State Treas-
arer at all times to keep a supply of such stasmps on
hepd for sale to sny person upcn demand gnd payment
therefor, and the State Treasurer shsll at the recuest :
of any County Clerk of the State of Texas consign saiad :
stamps t0 the different County Clerks. . o« « o«

This ststute wns oonstrued in the cese of City of
lane v. Fryar, 143 3. % (224) 654, in which the Court
ds

" . « o In our opinion, the tex i5 not w property
tax, but one rot lneppropristely designated &8 s privi-
lege tsax; that it 1s nct levied uron the =maker of notes
or other obligations nor uson the ownsrs thersof =meTely
as agyoh, but upen the privilege of such C«nerg to have
the svecified 1iens filod and/or resorded under the
ragistrution laws. The tax, weé think, is properly to
be classsified with those desipnsted by Corpus Jurls, es
a 'nortgsge recording tsx* or in similar terms, 61 C. J.
se03, LR70-2Z3CS, inclusive,’
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"inile there is lsaguspe in s»1d .rt, 7C4%7e whieh
imports the levy of the tax 'on ¢ll notea ond oblige-
tions', saxe being further deseribed a3 'seoured by
chsttel mortgege, deed of trust, mechanie's lien con~
treat, vendor's lien, coaditional ssles contrsct and
ell lastruments of a similar nsture which ere filed
or recorded in the office of the County Clerk under
the Reglistretion lews of thls ltate', neverihsless,
we think, the statute is properly toc be ocnstrued as
levying the tzx not upon dedts or evidences of debts,
but upen the privilege of the lien helder to roquire
the benefits of the regsistretion laws., in easentisl
to the 1lladility of onyone for payment of the tex is
thet the lian be '"Tlled or recorded in the orfide of
the County Clerk.'. . . . the refsrence to *notes und
other ohligatiocna' in terms as though the levy wxas
made thereon wazs only for the purzose of sdopting the
measure of the tsx levied upon the privilege of the
owners of such nodss apd other obligations to have
the specified szeourities therefor filed and reocorded
under the regietration laws.”™

It is apparent from the words of the siastute and the
‘holding in the case of Olty of Abllens v. ¥ryar, suapra, that
the tax is messured dy the amount of the obligation secured dy
the lien inatrument on whioh the stampe must be placed before
it is recorded.

¥® believe thet only that emount of the abligation
that 1s oertein, - the anmnount that will unquestioanably beocome
due, - 18 all thet can be used in calculating the amount of
Btanmps that -ust be placed on the instruments securing the
same. In Attorney Ceneral's COpinion Xo. 0-522, dsted Mersh
£7, 1939, construing Article 7047e, V. i. C. 3., (which read
practically the same on this feature as the present statute)
the question wes asked whether or not tux staxps should bde
required on recorded lien instruments securing "ell dedts
owing by the mortgegor to the mortgagee and any future ad-
vances™, snd 1t was held “future sdvancements nmust be dle-
rogarded in arriving et the amount of the tax, such advance-
ments being indefinite end incapsdle of ascertainment”.,
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The ssme holding was mede in Attorney General's Cpiniorn Ko,

0-178%, dated January 3, 1940, oonstruing the present
statute,

In thils esse thas only smount of the oblipetlion
thet i8 certain, - the only amount that will unquestionably
bescme dus, - is the 315,000,00 peyment thset will become
due when ths surviving benefiolary dies, The other paymants
may never bmoome due, They xill never beccme due if the sur-
viving beneficiary dles immediately, that 12, whether or not
they become due depends upon sald person living, and thet
unquestionably is "indefinite &nd incapasdble of ascertainment™,

AS was 80 well stated in that early schosl book, the New
England Primer:

"Our days degin with trouble hers,
Cur life is dut a span,

And eruel desth is slweys near,
S0 frail e thing iz men."

Cur answer to your inguiry is that the fixed final
peymesnt of $15,000.00 iy ell that oen be used in caloulating

the stamp tax due under Article 7047e on the recording of the
instrument in guestion, and that the obligations the payment
of vhieh depend upor the life of a eertain person sre too in-
doefinite to be used in caloulating the tax,

Yours very truly
ATTORNEY GEREZRal CF TEXAS
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